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QUESTION PRESENTED 


1. Whether the Trial Court erred in denying 
Defendant's motion for acquittal in that the evidence was 
legally and factually insufficient to enable a jury to con- 


clude beyond a reasonable doubt that Defendant aided and 


abetted in the crime of embezzlement of postal matter? 


(Tr. 20-77; 90-157). 


This case was not previously before this 


Court. 


REFERENCES TO PARTIES AND RULINGS 


Counsel's only reference to rulings is the Trial 


Court's denial of motion for judgment of acquittal, by 


Judge Gasch, on September 3, 1970. (Tr. 77). 


aS 
STATEMENT OF THE CASE 


JURISDICTIONAL STATEMENT 


Appellant was tried on September 3 and 4, 1970, in 
the United States District Court for the District of Columbia 
and convicted of embezzlement of mail matter under 18 U.S.C. 
§1709. The Trial Court allowed his petition for leave to 
appeal in forma pauperis. This Court has jurisdiction over 


the appeal by virtue of 28 U.S.C. §1291. 
STATEMENT OF FACTS 


Beecher Brown, Defendant, was arrested on October 29, 
1969, at his apartment number 255 at 2705-13th Street, Northeast, 
in the District of Columbia. Brown was indicted and tried on 
three separate counts of embezzlement of mail matter, theft of 
mail matter and receipt of stolen property. Counts one and two 
were tried on the theory that Brown aided and abetted in the 
offense and as such he was chargeable as a principal. (Tr. 4). 

The testimony introduced by the Government showed the 
following facts. Sometime prior to October 29, 1969, a Mr. W. G. 
Jones was working as an employee of the post office at the V 
Street Annex, which handles the distribution of all parcel post. 


(Tr. 20, 23). On October 28, 1969, the postal inspectors received 


a call from the Annex to pick up a certain package. (Tr. 23). 
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The inspectors went to the Annex and took the package back to 
their own office. (Tr. 23). There they examined the package ~ 
discovering that there was a loosened Post Office Department 
label which had been placed over the original label addressed 
to Mrs. Mary Daley, 326 8th Street, Southeast, Washington, D.C. 
(Tr. 25). The over-label contained an address to Thomas Brown, 
Apartment 255, 2705-13th Street, Northeast, Washington, D.C. 
(Tr. 26). 

The inspectors then opened the package and withdrew 
the Pioneer Speaker system (for a record player) that was 
inside. (Tr. 27). This system was then delivered to the 
original addressee. (Tr. 29). The postal inspectors placed a 
Government-owned test speaker, marked for identification, in 
the package and resealed it. (Tr. 27). They then returned it 
to the V Street Annex with the over-label still on the package, 


making arrangements to have the package delivered. (ir. 31). 


On October 28, 1969, the inspectors went to the 


. apartment house at 2705-13th Street, Northeast, to await arrival 

_of the package. (tr. 32). The regular postal delivery man 3 
stopped at the apartment, took the package inside, and then 
exited the Spee house with the package gtill in his 


possession. (tr. 33). Seeing this, the inspectors stopped him 


a 


four blocks from the apartment house and took possession of 
the package. (Tr. 33). They took it to the resident manager ~ 
of the apartment house and left it with her. (Tr. 33). 

One of the inspectors remained in the lobby of the 
apartment house and the rest then left. (Tr. 34). The evidence 
is somewhat conflicting as to the next sequence of events, but 
it is clear that Beecher Brown picked up the package from the 
resident manager on this same day. (Tr. 64). Brown stated to 
the manager that his brother, Thomas, stayed with him before 
but he was now in the service. (Tr. 64). 

Later'on the 28th, the inspectors returned to the 
building with an arrest and search warrant for Beecher Brown, 
the resident of Apartment 255. (Tr. 34). The inspectors 
called the apartment but received no answer. (Tr. 35). On 
the 29th of October, the next day, they returned and again went 
to apartment 255. (Tr. 35). The Defendant answered the door. 
(Tr. 36). Beecher Brown was immediately placed under arrest and 
the inspectors searched his apartment for the contents of the 
package. (Tr. 37-39). During the Beare a Mr. W. G. Jones 
entered the apartment using a key. (Tr. 40). Mr. Jones was 


also taken into custody. (Tr. 40). Mr. Jones then stated that 


he was the one involved and Beecher Brown had nothing to do 


with it. (Tr. 54). 
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The inspectors took specimens of Mr. Jones’ hand- 


writing which matched the handwriting on the over-label of the 
package. (Tr. 42, 78). Other evidence of the eines of the 
package showed it was originally mailed to Mrs. Daly on 
September 12, 1969, and that it passed through Customs. (Tr. 
46-47). It was also stipulated that Mr. Jones was the per- 
petrator of the orertabetins and that he pleaded guilty to 
the crime of embezzlement of postal matter emces 18 U.S.C. 
§1709. It was also shown that the postal inspectors gave 
$30.00 to Jones to buy back the speakers which he returned on 
December 4, 1969. (Tr. 44, 70). 

At the conclusion of the Government's case, a 
motion for judgment of acquittal was made and denied by the 
Court. (Tr. 77). However, the Court granted a motion to 
- dismiss on the third count of receipt of stolen property. 

(Tr. 85). : 

The case for the defense consisted chiefly of the 
testimony of Mr. Jones and the Defendant. Mr. Jones confirmed 
that he lived at the apartment with Beecher Se (Tr. 90), 
and that Beecher was not involved in an manner. (tr. 93). 

He had confirmed this in writing. (Tr. 94). Jones stated that 


he put over-labels on approximately four or five packages and 
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on two of these he used the name of Thomas Brown. (Tr. 96). 
Both of these packages contained speakers. When the packages ~ 
arrived at the apartment, Jones would chen dispose of them. 
(Tr. 100). Beecher Brown questioned this but Jones told the 
Defendant not to worry that the package was mailed by Beecher's 
brother and was intended for Jones. (Tr. 108). 

The Defendant then testified that his brother, Thomas 
Brown, lived with him for some time prior to leaving Washington 
on September 28th to go to Vietnam. (Tr. 116). Upon leaving, 
his brother stated he would send some packages to the apartment, 
a fact confirmed by interrogatories executed by Thomas Brown. 
(Tr. 151-157). The Defendant knew Jones took two of the parcels 
but since Jones and Thomas Brown were good friends, the Defendant 
saw nothing wrong and inquired no further. (Tr. 118). The 
. Defendant stated he did not notice the Post Office label or any 
other markings on the parcels. (Tr. 138-139). The Defendant 
naturally assumed that his brother was the sender of all parcels. 


(Tr. 140). 


The case went to the jury on the first two counts and 


-the jury rendered a verdict of guilty on the first count of 
aiding and abetting the embezzlement of postal matter. The 
imposition of sentence was suspended and the Defendant placed 


on probation for three years. 
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STATUTES INVOLVED 


United States Code, Title 18, Section 2: 
2. Principals 
(a) Whoever commits an offense against the 
United States or aids, abets, counsels, commands, induces 
or procures its commission, is punishable as a principal. 
(b) Whoever willfully causes an act to be 
done which if directly performed by him or another would be 


an offense against the United States, is punishable as a 


principal. 


United States Code, Title 18, Section 1709: 


1709. Theft of mail matter by postmaster or employee 


Whoever, being a postmaster or Postal Service 
EROS miSaee any letter, postal card, package, bag, or 
mail or any article or thing contained therein intrusted to him 
or which comes into his possession intended to be conveyed by 
mail, or carried or delivered by any carrier, messenger, agent, 
or other person employed in any department of the Postal Service, 
or forwarded through or delivered from any post office or station 


thereof established by authority of the Postmaster General; or 


=F 


y such letter, package, 


steals, abstracts, or removes from an 
hing contained therein shall 


bag, or mail, any article or t 


be fined not more than $2,000 or imprisoned not more than 


five years, or both. 
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STATEMENT OF POINTS 


I. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION FOR 
ACQUITTAL IN THAT THE EVIDENCE WAS LEGALLY AND FACTUALLY 
INSUFFICIENT TO ENABLE A JURY TO CONCLUDE BEYOND A REASONABLE 
DOUBT THAT DEFENDANT AIDED AND ABETTED IN THE cRIME OF 


EMBEZZLEMENT OF POSTAL MATTER. (Tr. 20-77; 90-157). 


A. THE CRIME OF EMBEZZLEMENT OF POSTAL MATTER WAS 


COMPLETED UPON THE OVER-LABELING OF THE PACKAGE AND 


THERE IS NO EVIDENCE OF ANY ACT OF THE DEFENDANT 


B. THE JURY COULD NOT INFER AIDING AND ABETTING 
THE EMBEZZLEMENT OF POSTAL MATTER THROUGH THE 


POSSESSION OF STOLEN PROPERTY. 


C. IF THIS COURT WERE TO VIEW THE CRIME OF EMBEZZLE- 
MENT AS NOT COMPLETED UNTIL DELIVERY, THEN THE EVIDENCE 


SHOWS THAT NO CRIME OCCURRED. 


=O= 


ARGUMENT 


I. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION FOR 
ACQUITTAL IN THAT THE EVIDENCE WAS LEGALLY AND FACTUALLY 
INSUFFICIENT TO ENABLE A JURY TO CONCLUDE BEYOND A REASONABLE 
DOUBT THAT DEFENDANT AIDED AND ABETTED IN THE CRIME OF 


EMBEZZLEMENT OF POSTAL MATTER. (Tr. 20-77; 90-157). 


A thorough review of the facts shows without a doubt 
that there is not sufficient evidence in this case to support 
the conviction of aiding and abetting the embezzlement of 
postal matter and the motion for judgment of acquittal should 
have been granted. ‘The standard here is clear. The truth of 
the Government's evidence must be assumed and it must be given 
the benefit of all legitimate inferences to be drawn therefrom. 
If then, the evidence is such that a reasonable juror must 
necessarily have reasonable doubt, the conviction cannot stand. 


Curley v. United States, 81 U.S. App. D.C., 389, 160 F.2d 229 


(1947). Stated another way, a reasonable juror must have had 


a reasonable doubt as to the elements of the crime charged. 
Belton v. United States, 382 F.2d 150 (D.C. Cir. 1967). The 
Court must not let the jury act on what would necessarily be 
surmise and conjecture, without evidence. Bailey v- United 


States, 140 U.S. App. D.C. __, 416 F.2d 1110 (1969). Based 
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| 
on this standard it is clear that the evidence is insufficient 
in this case and that the Defendant's motion for, judgment of 


acquittal should have been granted. 


A. THE CRIME OF EMBEZZLEMENT OF POSTAL MATTER WAS 
COMPLETED UPON THE OVER-LABELING OF THE PACKAGE AND 
THERE IS NO EVIDENCE OF ANY ACT OF THE DEFENDANT 


AIDING AND ABETTING PRIOR TO THAT TIME. 


18 U.S.C. 1709 proscribes the enbezzlement of any 
article intended to be conveyed by mail. Embezzlement is the 
fraudulent appropriation of property by a person.to whom such 
property has been entrusted or into whose hands it has lawfully 
come. Moore v. United States, 160 U.S. 268 (1895). Important 
to this case is the determination when the crime of embezzlement 


. was completed by W. G.. Jones. 


In United States v. Goldsmith, 274 F. Supp. 4941 


(E.D. Penn. 1967), the court considered a case strikingly 

_ similar to the one at bar. There, the defendant was working 
in the postal aOSESS section. He was observed by postal 
inspectors removing the original address label from a parcel 
and substituting another label. After this, he was immediately 


apprehended. On trial, he contended there was no completion 


ae 


of the crime because conversion was not effected. 
disposing of this the Court stated: 
"We agree that conversion must 
be effected in order to complete 
the crime of embezzlement. But 
this element was present once the 
true owner was effectively deprived 
of any semblance of ownership. 
i In Morisette v. United States, 
342 U.S. 246, 271, 72 S.Ct. 240, 
254, 96 L.Ed. 288 (1951), the scope 
of conversion was defined as follows: 
Conversion, however, may be 
consummated without any intent 
to keep and without any wrongful 
taking, where the initial possession 
by the converter was entirely lawful. 


Conversion may include misuse or 


abuse of property. It may reach 


use in an unauthorized manner or to 


an unauthorized extent of property 


sie 


placed in one's custody for 

limited use. 
Substituting another address label 
after deliberately removing and 
discarding the original, while 
knowing with reasonable certainty 
that delivery to the new addressee 
was an inevitable consequence was 
sufficient to constitute Rorereon 


under the definition laid down in 


Morissette. 


Similarly, in Kelly v. United States, 166 F.2d 346 


(1st Cir. 1948), the court was confronted with facts where a 


package was not removed from the post office but was secreted 
Sin Gens ee The sons Gena Sk sees eet took Seo qoekeece 
into his possession when he unlawfully removed ead concealed 
them and the crime was then completed. The court continued: 
"The principle has long obtained that 
a letter or package need Bone removed 
' from the post office building to 
consummate the offense of steating| 


from the mails. United States Vv. 
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Marselis, CCNY, Fed.Cas.No. 15,724; 
United States v. Nott, CC Ohio, Fed. 
Cas.No. 15,900; Ex parte Peters, CC 
12 F.461, 465." 
Here, it was again clear that there was no need of delivery 
or any type of asportation for completion of the crime of 
embezzlement. 
This point has been historically recosnized in the 
crime of embezzlement. As will be recalled, embezzlement is 
a statutory crime created to fill the gap in the law of 
larceny, i me Gils 
generally covers a situation where the individual comes into 
possession of the property legally and then withholds such 
possession from the true owner. Asportation is not pertinent 
since it is only a technical requirement of the common-law 
crime of larceny, quite different from embezzlement. 
As noted in the Comments to the American Law Institute's 
Model Penal Code, Tentative Draft No. 1 (1953), a theft, as opposed 


to larceny, becomes complete as soon as a person exerts un- 


authorized control over property of another with the purpose 


of depriving the owner thereof. As there stated (at p. 65): 


my fr 


"It is not necessary that the actor 
have gone far enough to gain unhindered 
control. Appropriation is not to be 
tested by mechanical rules such as 
characterized common law larceny. 
Particularly ‘caption,’ in the sense 
of undisputed physical control, and 
‘asportation,' i.e., removal of the 
object from its former location, are 

not requisites of appropriation." 
A similar rule applies to the crime of emberz] ement. 

In the case at bar, we think it clear that Jones 
completed the crime of embezzlement when he over-labled the 
package. The true owner could not have regained the property 

-without discovery of the crime. It was the equivalent of 
taking the goods himself except that he would use the mails 

to help him dispose of the goods. It is without question that 
if the postal euthoree tes knew or saw poses over-label the 


package, they would hate arrested him on the spot, as the 


authorities did in the Goldsmith case. Conviction would have 


properly resulted since the crime was completed. 


atS— 


It being clear that the crime was completed upon 
the over-labeling, what evidence was there in the record to 
support a finding that the Defendant aided and abetted this 
crime? Section 2 of Title 18 provides that anyone who aids 
and abets the commission of a crime is punishable as a 
principal. Although this section abolished the distinction 
in terms of guilt between an accessory before the fact and 
a principal, the common-law rules determining whether an 
individual aided and abetted are still applicable./ So 
also, it is clear that the distinctions between accessory 
before the fact and accessory after the fact still ceria ell 
This is clearly established since a separate section of Title 
18 -- Section 3 -- deals specifically with accessories after 
the fact and provides a different punishment. 

The boundaries of “aiding and abetting" have been 
rather clearly established over the years. Judge Learned 
Hand in United States v. Peoni, 100 F.2d 401, 402 (2d Cir. 1938) 


defined its elements as the defendant must: 


ERE 


1/ United States v- Provenzano, 334 F.2d 947, (2a Cir. 1964); 
United States v. Pritchard, 55 F.Supp. 201 (D.C. S.C. 1944). 


2/ Morei v. United States, 127 F.2d 827 (6th Cir. 1942); 
—" Follenback v. United States, 326 U.S. 607, 611 (1946) 
("Congress has not made accessories after the fact 
principals."') 
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"in some sort associate himself with 

the venture, that he participate in 

it as in something he wishes to bring 

about, and that he seek by his actions 

to make it succeed." | 
In addition, there must be a sharing of the criminal intent 
of the perpetrator.2/ This Court in Bailey v. United 
States, supra., considered the definition of aiding and 
abetting under a provision of the District of Colunbia Code 
similar to 18 U.S.C. §2. It was stated that the “sine qua non 
of aiding and abetting is guilty participation by the accused." 
The court advised that an inference of criminal participation 
could not be drawn from mere presence at the neers: a culpable 


purpose was essential. 


It is also well-established that if the crime has 


been completed, any participation after that time is not 
sufficient to constitute aiding and abetting. A person cannot 


aid and abet a crime which has already been completed. =) 


3/ Morei v. United States, supra. 
4/ Roberts v. United States, 416 F.2d 1216 (sth Cir. 1969); 
United States v. Ferraro, ate F.2d 802. Ca Cir. 1969). 


== 


In the case at bar, viewing the evidence in the 
light most favorable to the Government, the only events in 
any way connecting the Defendant to the crime are: (1) the 
Defendant knew and lived with Jones; (2) the Defendant picked 
up the embezzled goods when delivered addressed to his brother 
at his house; (3) the package could not have been mailed by 
the Defendant's brother. However, each of these events, except 
for "(1)" occurred after the completion of the crime. Even if 
upon receipt of the package Defendant saw that it was mailed 
prior to the time his brother left Washington, this knowledge 
occurred after the completion of the crime. So also, the act 
of picking up the! package occurred after the completion of the 
crime. The only remaining fact is that the Defendant lived with 
the perpetrator. Obviously, this alone cannot be sufficient 


for conviction. 


In United States v. Ferraro, supra., the defendant 


was convicted of aiding and abetting in the crime of embezzle- 
ment. He lived with a woman at the time and picked her up 

from her workplace, a bank, every day. On this day, she took 
$19,000 from the bank, got in his car and they drove away. She 
then told defendant of her crime. He and she then fled the 

’ city. The Government there showed that the two lived together 


and had previously joked about her “bringing samples home." 
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Both stated that there was no prior scheme. She said she 
acted on her own. Defendant, on appeal, argued the crime 
was completed when she left the bank and there = no showing 
of prior participation by him. The Government contended that 
from the facts of their living together and previous jokes, 
the jury might reasonably infer defendant's prior participation 
and the conviction must stand. The court found that her 
offense was complete when she walked out of the ee 

"In other words, the theft was an 

accomplished fact when he learned 

of it. He did nothing to aid and 

abet its commission." 
The court noted that he could have been charged as an accessory 
after the fact or as a receivor of stolen money.! It is most 
important to note that in reversing the conviction the court 
found no prior scheme. The mere fact of living together was 
not enough. So also, in the case at bar, the fact that Beecher 
Brown lived with the perpetrator of the crime is not sufficient 
to support the conviction. 

Similarly, in United States v. Fusco, 398 F.2d 32 


(7th Cir. 1968), the facts showed that the conversion and 


embezzlement was complete at one place before the defendant 


became involved. In reversing the conviction of aiding and 


a 


abetting embezzlement, the court agreed that there was no 
evidence that he participated in the theft which had already 
occurred before he became involved. 
In United States v. Varelli, 407 F.2d 735 (1969), a 
similar result followed where the court reversed an aiding and 
‘abetting conviction finding that the defendants entered the 
scheme or plan too late to be considered aiders and abettors. 
Based on this established line of authority, we think 
it clear that the crime of embezzlement was completed when 
Jones over-labled the package. The only evidence connecting 
the Defendant is his picking up the package upon arrival at 
the apartment, and possible knowledge at that time that the 
package was not from his brother. This act and knowledge 
occurred subsequent to the completion of the crime and thus 
is not sufficient to sustain a conviction of aiding and abetting. 
The prior association alone is not sufficient either as clearly 
established in the Ferraro case. The slight inference of 


participation which existed was clearly not sufficient to 


sustain the conviction. 


B. THE JURY COULD NOT INFER AIDING AND ABETTING THE 
_ EMBEZZLEMENT OF POSTAL MATTER THROUGH THE POSSESSION 


OF STOLEN PROPERTY. 
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We treat this subject in order to clearly dispel 
any thought that the jury could infer aiding and abetting 
through Brown's possession of the property. This! court ina 
recent trilogy / has considered the stolen-property-inference 
in depth. We see no need to recite the many principles set 
forth in those cases but wish only to set forth those principles 
which show that the inference cannot be applied here. First, 
the defendant did not receive stolen property. The Trial 
Court dismissed this charge on the basis that cho SEORSESy 
lost its character as stolen property when it was recovered. 
Second, we are aware of no cases in which the inference has 
been used to establish the crime of oieestiemens Third, 
the inference is not to be used to establish the elements of 
the offense but only the identity of the perpetrator. —-/ If 
- used here, it would be to establish participation, an element 
of the offense of aiding and abetting. _ Fourth, possession in 
this case is adequately explained in that the meee was 


addressed to his apartment and in his brother's name. It is 


only natural that any person would pick up such a package. 


ee 


5/ Pendergrast v. United States, 135 U.S. App. D.C. 20, 416 F.2d 
(1969); United States v. Johnson, 140 U.S. App. D.C. > 433 


F.2d 1160 (1970); United States v. Coggins, 140 U.S. App. D.C. 
, 433 F.2d 1357 (1970). 


Pendergrast v. United States, supra. fn 64. 


6/ 
7/ United States v. Coggins, supra. at 1360. 


ile 


Thus, we think it clear that there can be no 
argument that the jury could infer participation from mere 
possession of the package. The trilogy would not allow it 
and such a conclusion would overrule those cases cited 
earlier which require specific evidence of criminal partici- 


pation for conviction of aiding and abetting. 


C. IF THIS COURT WERE TO VIEW THE CRIME OF 
EMBEZZLEMENT AS NOT COMPLETED UNTIL DELIVERY, THEN 


THE EVIDENCE SHOWS THAT NO CRIME OCCURRED. 


We do not believe that there is any authority to 
support a finding that the crime of embezzlement was not 
complete until delivery of the goods to the Defendant, Beecher 
Brown. In the event, however, that this Court disagrees, we 
wish to point out that accordingly it is clear that no crime 
at all occurred. This result is clear from the case of United 
States v. Cawley, 255 F.2d 338 (3rd Cir. 1958). That case 
involved a situation where two thieves were apprehended by postal 
inspectors in the wEBeeSs of stealing ee packages from a 
railroad conveyor belt. After their arrest, the inspectors 


discovered that the thieves intended to sell the contents to 


Cowley. The inspectors got the agreement of the thieves to 
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follow through on their original plan which the thieves did. 
Defendant purchased the goods and was ameoseed.. The court held 
that when the goods were recovered by the postal inspectors 
they lost their character as stolen goods by reason of their 


recovery. The defendant could not be convicted of receipt of 


stolen property. 


This decision was the proper application of the rule 
established in United States v. Cohen, 274 F. 596 (3rd Cit 
1921), where, in similar circumstances, the eeut: set aside a 
conviction of receipt of stolen property. The sent stated: 

"The subscqucat deli 


by the owner or agent to a particeps 


criminis for the purpose of entrapping 


him as a receiver of stolen goods does 
not establish the crime for in a legal 
sense he does not receive stolen 


property." [Emphasis added.] 


In dismissing the indicement for receipt of stolen 
“property relying on these cases, the Trial Court in the case 
at bar apparently concluded that stolen property, more precisely 
embezzled property, was recovered. If so, the crime must have 


been completed prior to recovery of the goods. 


-23- 


If the crime was not complete, then the action of 
the inspectors thereafter was clearly entrapment. The Cohen 
case recognized that a conviction for receipt of stolen goods 
could not result since it was for the purpose of entrapment. 
We think it logically impossible to find that the crime of embezzle- 
ment continued after the property lost its identity as embezzled 
goods, Once there was recovery, the goods lost their character 
as embezzled goods. If the goods were not embezzled at that time, 
then embezzlement could never occur since the goods had been 
recovered and the owner was no longer deprived of possession. 
Any subsequent delivery could only be for the purpose of entrap- 
ment. If such action’does not result in the crime of receipt 
of embezzled property, a fioriori, it cannot result in the crime 
of embezzlement. To have embezzlement, there must be some 
property embezzled. 

Therefore, if the crime was not completed prior to 
recovery of the package by the postal inspectors, no crime 


occurred in any legal sense. Recovery of the goods prevented 


the occurrence of the crime. Hence, the Defendant's conviction 


cannot be sustained. 


-24- 
CONCLUSION 


We believe that a review of the evidence in this 
case "left too much room for the jury to speculate, with 
the result that the motion for judgment of acquittal was 
erroneously denied." Bailey v. United States, supra. If 
the crime was completed prior to the inspectors’ initial 
recovery of the package, there is only suspicion of 
Defendant's involvement, which is not sufficient for con- 
viction. If no crime had occurred at that eine no crime 
ever occurred and thus Defendant's conviction must be 

= 


reversed. 


Respectfully submitted, 


Ce JE flv 


Kenneth. F, Hickey 
Counsel for Appellant 
(Appointed by this Court) 
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No. 24,879 
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BEECHER V. BROWN, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed May 28, 1970, appellant was 
charged in three counts with aiding and abetting the 
embezzlement of mail, theft of mail and possession of 
stolen mail (18 U.S.C. §§1708, 1709). Trial com- 
menced before the Honorable Oliver Gasch and a jury 
on September 3, 1970, and on September 4 appellant was 


2 Appellant was initially indicted for receiving stolen property 
in Criminal Case No. 118-70, and thereafter he was reindicted and 
charged with the instant crimes (Tr. 4). 


(1) 


2 


found guilty of embezzlement.2 On December 1, 1970, 
the imposition of sentence was suspended, and appellant 
was placed on three years’ probation. This appeal fol- 
lowed. 

Mr. Charles L. Fallis testified that he was employed 
on October 27, 1969, as a postal inspector, stationed at 
the main post office in Washington. Upon receiving a 
message, he dispatched an aide to the V Street Annex, 
which handled all incoming parcel post for the District 
of Columbia. The aide thereafter returned with a large 
package bearing an original address label listing the re- 
cipient as Mrs. Mary Daly, 326 8th Street, S.E., and 
another label, placed over the original, addressing the 
parcel to Mr. Thomas Brown, 2705 18th Street, N.E., 
Apartment 255 (Tr. 21-23, 25-27). The original con- 
tents of the package, a speaker for a phonograph, was 
removed, and inserted in its place was a speaker pro- 
vided by Mr. Fallis (Tr. 27-29). The package was re- 
turned to the V Street Annex for delivery the following 
day, October 28, 1969. On that day Mr. Fallis, in the 
company of others, went to the 18th Street address and 
awaited delivery of the package. When the parcel post 
deliveryman entered the building but returned to his van 
with the package, Mr. Fallis investigated by speaking 
with the resident manager, Mrs. Murline Phillips. There- 
after the package was retrieved from the carrier and 
turned over to Mrs. Phillips. Mr. Fallis then departed, 
leaving behind Mr. Allison Brown, another postal in- 
spector (Tr. 29-34). Upon returning to the building later 
in the day, Mr. Fallis discovered that the package had 
been delivered to appellant (Tr. 34-35). 

An arrest warrant for appellant and a search warrant 
for his apartment, No. 255 at 2705 13th Street, N.W., 


* The third count of the indictment, charging Possession of stolen 
mail, was dismissed by the court upon appellant’s motion for 
judgment of acquittal at the close of the government’s case (Tr. 
85). Pursuant to the court’s instruction that a jury verdict was 
unnecessary on the second count, theft of mail, if appellant were 
found guilty on the first count, no verdict was rendered on the 
second count. 
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were executed on October 29. Appellant, who was em- 
ployed by the post office, was arrested at his apartment 
(Tr. 35-37). While Mr. Fallis was searching the apart- 
ment, an individual later identified as William G. Jones 
entered with the use of a key and was also arrested (Tr. 
40)3 

Mrs. Murline Phillips, the resident manager of the 
apartment building in which appellant resided, testified 
that on October 28, 1969, at approximately 2:30 p.m., 
appellant asked her if a package had arrived for him. 
Appellant told her that he was expecting a package from 
his brother, and Mrs. Phillips told him that she would 
call him when it arrived. Thereafter Mrs. Phillips spoke 
with Mr. Fallis and accepted the package in question 
after it was retrieved from the carrier. When appellant 
came to pick it up, Mrs. Phillips inquired about Thomas 
Brown, the addressee. Appellant informed her that 
Thomas was his brother, now in the service, who lived 
sometimes with appellant and sometimes on 8th Street 
(Tr. 58-64).* On cross-examination Mrs. Phillips stated 
that she did not know whether or not a carrier had ear- 
lier attempted delivery of the package (Tr. 65). 

After the government rested, appellant made a motion 
for judgment of acquittal (Tr. 77). Appellant contend- 
ed, inter alia, that the only evidence implicating him on 
the embezzlement count was that he received a package 
addressed to his brother, which he contended did not 
establish his knowledge of the crime (Tr. 79). The court 


+The search of the apartment did not disclose the substituted 
speaker. The speaker was returned to the post office by Mr. Jones 
on December 4, 1969 (Tr. 70), after Mr. Fallis advanced him 
funds for that purpose (Tr. 48-44). 


* The conversation between appellant and Mrs. Phillips was over- 
heard and corroborated by Mr. Allison Brown, who had been sta- 
tioned in the lobby by Mr. Fallis (Tr. 71-75). 


5It was stipulated that a handwriting expert, if called to testify, 
would state that after he had compared handwriting examplars 
which were taken from Mr. Jones with the handwriting on the 
label which had been placed over the original label on the package, 
he concluded that Mr. Jones wrote the over-label (Tr. 78). 
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denied appellant’s motion (Tr. 80), but thereafter grant- 
ed his motion on the count of receiving stolen property 
(Tr. 85). 

William Jones testified on behalf of appellant. He 
stated that in October 1969 he was living with appellant 
at the 13th Street address, during which time he was 
employed at the V Street Annex of the post office (Tr. 
89-91). On May 4, 1970, he entered a plea of guilty to 
embezzlement of the parcel which was the subject of the 
indictment against appellant. He thereafter recounted 
how he readdressed the label on the parcel using the 
name Thomas Brown. Mr. Jones denied that appellant 
was in any manner involved (Tr. 92-98). 

On cross-examination Mr. Jones admitted that he had 
readdressed two packages using the name Thomas Brown. 
Both packages contained “hi-fi” speakers, and both were 
readdressed within one day of each other. Initially he 
stated that he picked up both parcels from appellant’s 
room on the same day, but thereafter he stated he picked 
them up on different days. He denied ever discussing 
the parcels with appellant, although he believed appellant 
picked up both packages and took them to the apartment 
(Tr. 96-104). On further cross-examination Mr. Jones 
testified that appellant had inquired into the disappear- 
ance of the parcels from the apartment, and he informed 
appellant that the parcels were his and that appellant 
should not be concerned (Tr. 108). Neither parcel had 
been opened prior to the time he took them from the 
apartment (Tr. 109-111). 

Appellant testified that his brother Thomas had stayed 
with him while on leave from his military service and 
left to return to duty in the last part of September. Ap- 
pellant received a letter from Thomas, followed by two 
parcels from him, one of which contained military clothes 
and the second of which looked like the first (Tr. 116- 
117). On the 27th and 28th of October appellant re- 
ceived two more parcels, one of which was labeled 
“speaker,” which he placed in his room. When one of 
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the parcels was discovered missing, appellant spoke with 
Mr. Jones about it (Tr. 117-119). 

On cross-examination appellant testified that the letter 
he received from his brother came from Fort Lewis, 
Washington (Tr. 122). The letter said that appellant 
was to expect some packages, and appellant believed that 
all of the parcels he picked up were from his brother 
(Tr. 123). The first package, which appellant opened 
and which contained military clothes, was addressed to 
“Beecher Brown.” It had a mailing stamp which noted 
its point of origin as Fort Lewis. The second package 
was similarly labeled and marked, but appellant did not 
open it (Tr. 124-126). The third package, marked 
“speaker,” was addressed to Thomas Brown and was 
clearly different from the first two parcels (Tr. 126-127). 
When queried about its disappearance, Mr. Jones indi- 
cated it was his, and appellant accepted that explanation 
(Tr. 128-133). 

Appellant went to speak with Mrs. Phillips on October 
28 to inquire if he had any packages; he did not inquire 
about a specific package but merely was ascertaining 
whether his brother had sent anything else (Tr. 134- 
135). When Mrs. Phillips thereafter called him, appel- 
lant went down to get the parcel. While appellant noted 
that it was addressed to Thomas Brown, he denied any 
knowledge that the postal mailing stamp was dated Sep- 
tember 12, 1969, some fourteen days before his brother 
left to go to Fort Lewis (Tr. 120). He also denied 
noting that the package was marked “fragile” and was 
insured, and he denied seeing two different routing marks 
for two different parcel post carriers* (Tr. 138-139). 


*On direct examination of Mr. Fallis, the prosecutor had estab- 
lished in anticipation of appellant’s testimony that each mail carrier 
has a numbered route, and that the parcel which was the subject 
of the indictment had two such route numbers, the first number 
being that of the carrier who would have delivered it to the original 
addressee, and the second being that of the carrier who delivered 
the package to appellant. Mr. Fallis additionally testified that the 
package had been mailed from overseas since it had a customs 
stamp and an A.P.O. stamp (Tr. 45-48). 
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Upon further questioning, appellant denied that his at- 
tention was called to the customs stamp on the package 
(Tr. 141).7 He additionally stated that he did not open 
the package because it did not have his name on it, and 
he was not particularly curious concerning its contents 
(Tr. 142). On redirect examination appellant stated he 
was certain that the package contained a speaker, but 
that was not unusual since his brother had told him that 
other things might be arriving, such as suits (Tr. 144, 
146). He thereafter stated that he was expecting “suits, 
etc., which could be a radio, anything he could get in 
Vietnam,” but he did nothing about opening the parcel 
(Tr. 146-148). 

Appellant presented interrogatories from his brother, 
Thomas Brown, which indicated that Thomas wrote ap- 
pellant a letter stating that he was going to mail some 
clothes to him so that he should anticipate the receipt of 
packages. Cross-interrogatories, also read to the jury, 
stated inter alia that Thomas Brown’s permanent resi- 


dence was Warsaw, Virginia, where his sisters resided 
and three of his brothers (Tr. 149-159). The defense 
thereafter rested, and no rebuttal was presented. 


ARGUMENT 


The evidence was sufficient to show beyond a reason- 
able doubt that he was guilty of aiding and abetting 
an embezzlement. 


(Tr. 21-23, 25-27, 40, 58-59, 62-64, 74-75) 


Appellant contends that the evidence of his guilt was 
insufficient to enable a jury to conclude beyond a reason- 


7 The prosecutor’s questioning concerning the various markings 
on the parcel were directed toward appellant’s employment, since 
appellant had been employed by the post office at the time of his 
arrest (Tr. 115), which apparently included work with parcel post 
(Tr. 58). While the date of September 12, 1969, would be under- 
standable to almost anyone, the particular markings, such as route 
numbers and a customs stamp, would be most noticeable to a postal 
employee. 
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able doubt that he aided and abetted the commission of 
the crime of embezzlement of postal matter. We main- 
tain, to the contrary, that the trial court properly sub- 
mitted the issue of appellant’s guilt to the jury. 

The standard for denying a motion for judgment of 
acquittal at the close of the government’s case is whether 
the government has introduced 


such evidence that reasonable persons could find 
guilt beyond a reasonable doubt. It is not a require- 
ment that the evidence compel, but only that it is 
capable of or sufficient to persuade the jury to reach 
a verdict of guilt by the requisite standard. Craw- 
ford v. United States, 126 U.S. App. D.C. 156, 158, 
375 F.2d 332, 334 (1967). 


A trial court may properly remove a case from the con- 
sideration of the jury at the close of the government’s 
case “only when there is no evidence upon which a rea- 
sonable mind might fairly conclude guilt beyond a rea- 
sonable doubt.” United States v. Lumpkin, D.C. Cir. No. 
24,410, decided June 21, 1971, slip op. at 11 (emphasis 
supplied) . 

The government’s evidence established that the crime 
of embezzlement had been committed by William Jones.® 
Mr. Jones, at the time of the commission of the offense 
an employee of the Post Office, embezzled a parcel by 
affixing a new address label on top of the original ad- 
dress label so as to conceal it. The new label listed the 
addressee of the parcel as Thomas Brown, 2705 13th 
Street, N.W., Apartment 255 (Tr. 21-28, 25-27). After 
the package was intercepted by postal authorities and a 
substitute high-fidelity speaker replaced the original, the 
parcel was routed through normal postal channels to its 
new destination. 


$ Appellant does not contend that the government failed to prove 
that Mr. Jones embezzled the parcel in question. Rather, he con- 
tends inter alia that not only did Mr. Jones commit the crime but 
additionally the crime was completed by Mr. Jones prior to any 
participation or involvement on the part of appellant. 
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On October 28, 1969, appellant, the occupant of Apart- 
ment 255 at 2705 13th Street, N.W., inquired of the 
resident manager “if a package had arrived for him.” 
Thereafter, apparently after the parcel had arrived,® 
“Mr. Beecher Brown said he was expecting a package, 
and this was it”? Appellant, prior to picking up the 
package, stated that the package he was expecting was 
from his brother Thomas. When the parcel addressed to 
Thomas Brown arrived, upon inquiry from Mrs. Phil- 
lips appellant stated initially that Thomas did not live 
with him, but thereafter said that he sometimes did al- 
though currently he was in the service (Tr. 58-59, 62, 
64). Further, appellant was heard to state that he was 
expecting more packages from his brother “to come in 
the same manner” (Tr. 74-75). The final link in the 
chain of circumstances was the fact that William Jones 
lived with appellant (Tr. 40). 

The government proceeded under the theory that ap- 
pellant had aided and abetted the embezzlement. Since 
both appellant and William Jones not only resided to- 
gether but worked for the post office, it was evident that 
appellant knew exactly the day on which the parcel was 
to arrive, as was graphically demonstrated by his con- 
versations with the resident manager. Appellant, while 
not denying the import of the incriminating conversa- 
tions, contends that the crime of embezzlement had been 
concluded when he entered the picture, and that there- 
fore there was no evidence that he aided and abetted 
the perpetration of the crime. Appellant’s contention, 
however, avoids the legal implications of circumstantial 
evidence. 

Circumstantial evidence, a chain of facts and circum- 
stances indicating the guilt or innocence of the accused, 


°The record is unclear concerning whether or not the parcel 
anticipated by appellant had arrived when appellant stated, “This 
is it’’ Certainly that response could be interpreted only as referring 
to the expected parcel after it had arrived, although the sequence 
ee preceding questions dealt with the period prior to its the arrival 
r. 62). 
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may be sufficient to support a conviction. The law makes 
no distinction between the weight to be given to direct 
or circumstantial evidence, nor is there a greater degree 
of certainty required of circumstantial than of direct 
evidence. Holland v. United States, 348 U.S. 121, 139- 
140 (1954); Hunt v. United States, 115 U.S. App. D.C. 
1, 3, 316 F.2d 652 (1963). Appellant’s participation, as 
he was charged, was that of an aider and abetter. The 
criteria for establishing aiding and abetting are (1) 
that an offense was committed by someone; (2) that 
appellant participated or assisted in the crime; and (3) 
that appellant had guilty knowledge of the crime. United 
States v. Harris, 140 U.S. App. D.C. 270, 284 n.40, 435 
F.2d 74, 88 n.40 (1970). 

Even assuming appellant’s basic premise, that the 
crime of embezzlement had been completed before his 
involvement became apparent, it is evident that suffi- 
cient evidence existed for the consideration of the jury.” 
Appellant and William Jones were roommates, and both 


worked for the post office. In anticipation of the arrival 
of the package, appellant inquired of the resident man- 
ager if @ package had arrived for him, and upon its 
arrival he indicated that it was the package he had ear- 


10 While we do not concede that the government’s case in chief 
was a weak one requiring invigoration, see United States v. Lump- 
kin, supra, slip op. at 12, it is clear that appellant removed what- 
ever doubt may have existed. Appellant’s testimony that he believed 
the parcel came from his brother was shown to be unworthy of belief 
in light of (1) the date of September 12 on the postmark, whereas 
his brother left his apartment in late September; (2) the numerous 
markings on the parcel which clearly demonstrated, particularly to 
appellant as a former post office employee, that the parcel had been 
shipped from overseas; (3) the testimony of his brother through 
interrogatories that clothes were going to be sent, and the absence 
of any indication that he was sending other articles; (4) appel- 
lant’s prior receipt of a parcel of clothes from his brother post- 
marked at Fort Lewis; (5) appellant’s admission that prior to the 
receipt of the instant parcel he had picked up another which also 
indicated it contained a speaker and which also was addressed 
to his brother, but which William Jones allegedly took because it 
was his; (6) appellant’s statement that the packages he received 
from his brother were addressed to him. 
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lier inquired about. The parcel was addressed in the 
name of appellant’s brother, rather than to him as might 
normally be expected. Appellant’s contention that the 
acts which occurred after the labeling could not consti- 
tute elements of embezzlement misconstrues the nature 
of the evidence. The government sought to demonstrate 
that appellant did “knowingly associate himself in some 
way with the criminal venture, that he [did] partici- 
pate in it as something he wishe[d] to bring about and 
that he [sought] by his action to make it succeed.” 
United States v. Lumpkin, supra, slip op. at 10. Clearly 
there was sufficient evidence that appellant had been a 
party to the crime of embezzlement from its inception, 
and the trial court properly submitted the case to the 
+ nu 


jury. 


1 Appellant’s remaining contentions are without merit. Appel- 
lant’s argument that the jury could not infer appellant’s guilt from 
possession of the property appears misplaced, since no instruction 
concerning any inference from possession of the parcel was given 
and there is nothing to indicate that the jury drew any such infer- 
ence. Appellant’s other contention that if the crime of embezzle- 
ment were not concluded until he received the package, then he 
was entrapped, is equally meritless. Entrapment was never raised 
in the trial court, and thus no claim of entrapment may be made on 
appeal. Cratty v. United States, 82 U.S. App. D.C. 236, 163 F.2d 
844 (1947). Moreover, appellant was not led by government action 
to commit a crime. See Hansford v. United States, 112 U.S. App. 
D.C. 359, 303 F.2d 219 (1962) (en banc). In any event, continuing 
the parcel along its normal channels is not entrapment. See, e.g., 
Glavin v. United States, 396 F.2d 725 (9th Cir.), cert. denied, 
393 U.S. 926 (1968). 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THoMAS A, FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN S. RANSOM, 
Assistant United States Attorneys. 
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